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 1.  TIME:  9:00   CASE#: MS15-0323 
CASE NAME: DALY VS ARMSTRONG 
SPECIAL SET HEARING ON: SEE ALSO C15-01451 SET BY RELATED CASE 
* TENTATIVE RULING: * 
 
 
Appear. 

  

 2.  TIME:  9:00   CASE#: MSC15-00814 
CASE NAME: OCKELS VS. PACIFIC GAS AND ELE 
HEARING ON MOTION TO/FOR HAVE MATTERS DEEMED ADMITTED FOR 
ADMISSIONS, FILED BY PACIFIC GAS AND ELECTRIC COMPANY, A CORPORA 
* TENTATIVE RULING: * 
 
Denied, assuming that Mr. Bowie has served verified responses as indicated in his declaration. 
Parties are to appear to pick a new trial date since the delay in submitting responses has 
prevented Defendant from filing a summary judgment motion.   

  

 3.  TIME:  9:00   CASE#: MSC15-01451 
CASE NAME: ARMSTRONG VS. DALY 
HEARING ON MOTION TO/FOR LIFT STAY ON RULING OF DEMURRER AND FOR 
RULING FILED BY THOMAS E DALY 
* TENTATIVE RULING: * 
 
  

Defendant Thomas Daly’s motion to lift the stay on the cross-complaint is granted. 

Plaintiff does not oppose lifting the stay and the Court agrees that the stay should be lifted.  

With the stay on the cross-complaint lifted, the Court must now rule on the demurrer to 

the cross-complaint that was filed on October 5, 2015 by Plaintiff and Cross-Defendant Nyna 

Armstrong. The demurrer is overruled. Cross-Defendant shall file and serve her answer to the 

cross-complaint by September 8, 2017.  

Plaintiff/Cross-Defendant demurs to cause of action one for conversion arguing that 

Defendant/Cross-Complainant has not alleged a claim for conversion. Plaintiff relies on PCO, 

Inc. v. Christensen, Miller, Fink, Jacobs, Glaser, Weil & Shapiro, LLP (2007) 150 Cal.App.4th 

384. PCO, Inc. states that a claim for conversion requires allegations of a “specific sum capable 

of identification”. (PCO, Inc., supra, 150 Cal.App.4th at 396 (quoting Haigler v. Donnelly (1941) 

18 Cal.2d 674.).) Here Defendant/Cross-Complainant has alleged a specific sum of money, 

$40,000. (Cross-Comp. ¶18.) The allegations here are distinguishable from PCO, Inc. where a 

non-specific sum was alleged. Thus, the demurrer to this cause of action is overruled. 
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Plaintiff/Cross-Defendant demurs to causes of action two and three arguing that 

Defendant/Cross-Complainant has not alleged a sufficient fiduciary relationship because any 

alleged fiduciary relationship ended before Plaintiff is alleged to have taken the $40,000. (Cross-

Comp. ¶14.) Defendant/ Cross-Complainant points out, however, that he alleged the parties’ 

romantic relationship ended before February 3, 2015 and did not allege that their fiduciary 

relationship also ended. The cross-complaint sufficiently alleges that there was a fiduciary 

relationship when Plaintiff/Cross-Defendant took the $40,000. (Cross-Comp. ¶¶25-28; 36-37.) 

Therefore, the demurrer to causes of action two and three is overruled.  

 

  

 4.  TIME:  9:00   CASE#: MSC15-01451 
CASE NAME: ARMSTRONG VS. DALY 
HEARING ON MOTION TO/FOR AN ORDER FOR A SEPARATE TRIAL ON 
AFFIRMATIVE DEFEN FILED BY THOMAS E DALY 
* TENTATIVE RULING: * 
 
  

Defendant Thomas Daly’s motion to try the anti-heartbalm affirmative defense first is 

denied.  

Code of Civil Procedure 597 allows, but does not require, the Court to have a trial on a 

“defense not involving the merits of the plaintiff’s cause of action…” before holding the trial on 

any other issues in the case. Having two trials would likely result in having several witnesses, 

including the Plaintiff and Defendant, testify about the same or similar matters in both trials. 

Thus, although Defendant’s anti-heartbalm defense may be the type of defense that could be 

tried separately under section 597, the Court does not think that separate trial on that defense 

makes since in this case.  

 

  

 5.  TIME:  9:00   CASE#: MSC16-00538 
CASE NAME: KODUR VS NORCAL CAJUN FOODS 
HEARING ON DEMURRER TO CROSS COMPLAINT of NORCAL CAJUN FOODS II, 
INC. FILED BY LUKE KADUR 
* TENTATIVE RULING: * 
 
 
             Plaintiff/Cross-Defendant Luke Kudor’s demurrer to Norcal Cajun Foods II, Inc.’s Cross- 
Complaint is overruled. 
 
 The limited role of a demurrer is to test the legal sufficiency of a complaint. It raises 
issues of law, not fact, regarding the form or content of the opposing party's pleading.  
Donabedian v. Mercury Ins. Co. (2004) 116 Cal.App.4th 968, 994.  For purposes of a demurrer, 
all properly pleaded facts are admitted as true. Aubry v. Tri-City Hospital Dist. (1992) 2 Cal.4th 
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962, 967.  “If the complaint states a cause of action under any theory, regardless of the title 
under which the factual basis for relief is stated, that aspect of the complaint is good against a 
demurrer.” (Quelimane Co. v. Stewart Title Guaranty Co. (1998) 19 Cal.4th 26, 38.) The 
demurrer is sustained if the complaint fails to state a cause of action under any possible legal 
theory.  (Sheehan v. San Francisco 49ers, Ltd. (2009) 45 Cal.4th 992, 998.)  
 
   Here, Cross-Defendant has alleged facts sufficient to state a cause of action. 
 
 Plaintiff filed this breach of contract action alleging he was terminated from his corporate 
position before his 10-year employment contract expired, in violation of the written contract and 
Labor Code § 2924.  Defendant Norcal Cajun Foods II, Inc. filed a Cross-Complaint, alleging 
Plaintiff’s negligent performance of his duties as Vice President of Restaurant Operations 
caused the company nearly a million dollars.  The Cross-Complaint alleges two causes of 
action—negligent performance (Labor Code § 2865) and breach of contract. 
 
 Cross-Defendant demurs on the ground the Cross-Complaint fails to state a cause of 
action. 
 
 
1st C/A—Negligent Performance (Labor Code § 2865) 
 
 Labor Code § 2865 provides: “An employee who is guilty of a culpable degree of 
negligence is liable to his employer for the damage thereby caused to the employer. The 
employer is liable to the employee if the service is not gratuitous, for the value of the services 
only as are properly rendered.” This statute is part of a group of statutes that address the 
general obligations existing between an employer and employee. 
 
 Cross-Complainant alleges Kudor was required to use ordinary care and diligence in 
performing his duties as VP of Restaurant Operations.  Kodur negligently and carelessly 
mismanaged those restaurants under his supervision.  As a direct result of this negligent and 
careless mismanagement, the stores under Kodur’s management lost substantial revenue and 
began operating at a significant loss.  The Cross-Complaint alleges that at least one employee 
sued Norcal based on conduct that resulted from Kodur’s mismanagement.  The Cross-
Complaint fails to allege judgment against Defendant/Cross-Complaint, resulting from this case 
or any other actions.    
 
 Plaintiff/Cross-Defendant Kodur argues the demurrer should be sustained because the 
Cross-Complaint has not alleged judgment against Norcal, resulting from Kudor’s conduct.  
According to Cross-Defendant "guilty" is the key word in the statute.  “Where a judgment has 
been rendered against an employer for damages occasioned by the unauthorized negligent act 
of his employe[e], the employer may recoup his loss in an action against the negligent 
employe[e].” (Continental Casualty Co. v. Phoenix Constr. Co. (1956) 46 Cal.2d 423, 428.)   
Relying on the California Supreme Court decision in Continental, the 9th Circuit opinion in St. St. 
Paul Fire & Marine Ins. Co. v. Cunningham (9th Cir. 1958) 257 F.2d 731 stated, “It therefore 
seems clear that actions for recoupment cannot be maintained until the loss has been 
ascertained, either by a judgment against the employer or the payment of a judgment.” (St. Paul 
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Fire & Marine Ins. Co. v. Cunningham (9th Cir. 1958) 257 F.2d 731, 732 [deciding a statute of 
limitations issue].)   
 
 The court disagrees with Plaintiff/Cross-Defendant’s indemnification-only interpretation 
of Labor Code § 2865.  Although employers may seek indemnification from their employees 
under the statute, § 2865's plain language seems to support a broader range of permissible 
claims, including Cross-Complainant’s negligence claim. 
 
 In Division of Labor Law Enforcement v. Barnes (1962) 205 Cal.App.2d 33, the court 
found that if properly pled, the employer could state a claim for negligence under Section 2865.  
In this case, the Division of Labor Commissioner and employees filed suit against the employers 
on assigned claims for wages alleged to be due to the employees. The employer filed a cross-
complaint against each of the employees and the commissioner.  Against one of the employees, 
it alleged the employee entered into an oral agreement to irrigate employer’s alfalfa field. The 
employer alleged the employee "erratically and insufficiently watered" the alfalfa.  The court 
held, “As alleged, the cause fails when challenged by demurrer. But, liberally construed, the 
allegations show that appellants may be entitled to affirmative relief on the theory of negligence. 
By proper drafting, a cause of action may be stated on this theory.”  (Division of Labor Law 
Enforcement v. Barnes (1962) 205 Cal.App.2d 337, 348.)  
 
  The demurrer is not well-taken and thus overruled. 
 
 
 2nd C/A—Breach of Contract 
 
 The demurrer to this breach of contract claim is overruled.   
 
 Plaintiff Kodur alleges a he was employed pursuant to a contract with a 10-year 
minimum term.  Therefore, Plaintiff argues, pursuant to Labor Code § 2924, his employment 
could only be terminated in the case of willful breach of duty in the course of his employment, 
habitual neglect of his duty, or his incapacity to perform.  (Labor Code § 2924.)  He demurs on 
the ground the Cross-Complaint is defective in that Cross-Complainant has not alleged facts 
showing either willful breach of duty, habitual neglect of duty or incapacity.   
 
 “The elements of an action for breach of contract which must be pleaded are (1) the 
contract; (2) performance or excuse for nonperformance; (3) breach; (4) damage [Citation].” 
(Smith v. Royal Mfg. Co. (1960) 185 Cal.App.2d 315, 325.)  The court finds the Cross-Complaint 
alleges facts sufficient to state a cause of action. 
 
 The Cross-Complaint alleges the contract.  At ¶11, the cross-complaint alleges that on 
August 3, 2014, Norcal gave Kodur an offer letter, which Kodur alleges constitute a binding 
contract.  At ¶40, Cross-Complainant alleges its performance under the contract.  A ¶¶41 and 
33(a)-(f), Cross-Complainant alleges breach of the contract.  Finally, at ¶42, it alleges damages. 
 
 Cross-Defendant maintains the allegations do not amount to “willful breach of duty, 
habitual neglect of duty or incapacity.”  The court disagrees. The Cross-Complaint must be 
“liberally construed, with a view to substantial justice between the parties.” (CCP § 452.) 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:  33 
HEARING DATE:   08/24/17 

 
 

- 5 - 

 Given the court’s policy of liberality, a review of the allegations reveal sufficient facts to 
constitute “habitual neglect of duty.” The Cross-Complaint alleges Plaintiff failed to monitor and 
oversee performance of stores; failed to investigate or remedy personnel issues; failed to rectify 
investigate or rectify incidents of employee theft; failed to invest or prevent gross violations of 
company policy; failed to manage inventory; and failed to enforce compliance with basic 
cleanliness and sanitation requirement.  There numerous other “failures” not listed here. Taken 
altogether, the allegations show numerous areas of neglect.  The court cannot say as a matter 
of law, Cross-Complaint has failed to allege habitual neglect. 
 
 The demurrer is therefore overruled. 
 
Plaintiff/Cross-Defendant’s Request for Judicial Notice 
 Pursuant to CCP § 452, Plaintiff requests the court to take judicial notice of the following: 

1. Plaintiff’s Second Amended Complaint for Breach of Contract and Fraud 
2. Defendant Norcal Cajun Foods II, Inc.’s Cross-Complaint for Damages  

 
 Even though these documents are part of the court’s file, it may only take judicial notice 
of their existence. The court may not take of the truth asserted in these pleadings. (Day v. Sharp 
(1975) 50 Cal.App.3d 904, 914.) 
 

  

 6.  TIME:  9:00   CASE#: MSC16-00538 
CASE NAME: KODUR VS NORCAL CAJUN FOODS 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
  
Appear. 

  

 7.  TIME:  9:00   CASE#: MSC16-00798 
CASE NAME: WELLS FARGO BANK VS. D MUSIC C 
HEARING ON MOTION TO/FOR LEAVE TO FILE AMENDED COMPLAINT FILED 
BY WELLS FARGO BANK, NATIONAL ASSOCIATION 
* TENTATIVE RULING: * 
 
 Granted.  Unopposed. 
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 8.  TIME:  9:00   CASE#: MSC16-01913 
CASE NAME: HELLMAN VS. GARCIA 
HEARING ON MOTION TO/FOR ORDER COMPELLING PLTF'S DISCOVERY RESP 
& SANCTN, FILED BY MOISES GARCIA, ROSARIO TORRES 
* TENTATIVE RULING: * 
 
 Granted. No opposition. Sanctions awarded in the amount of $1,355. 

 
 
See also #15 & 16. 
 

  

 9.  TIME:  9:00   CASE#: MSC16-02274 
CASE NAME: FERREIRA VS BELSHAW ELEMENTARY 
HEARING ON DEMURRER TO COMPLAINT of FERREIRA FILED BY CONTRA 
COSTA COUNTY 
* TENTATIVE RULING: * 
 
Hearing off calendar per fax of counsel.  Dismissal filed 8/7/17. 

  

10.  TIME:  9:00   CASE#: MSC17-00124 
CASE NAME: GIBBS VS. ORINDA COUNTRY CLUB 
HEARING ON PETITION FOR LEAVE TO INTERVENE AND DECLARATION ( 
FILED BY INSURANCE COMPANY OF THE WEST) 
* TENTATIVE RULING: * 
 
 Granted. 

  

11.  TIME:  9:00   CASE#: MSC17-00413 
CASE NAME: LEWIS VS REDDITT 
HEARING ON DEMURRER TO COMPLAINT of LEWIS FILED BY AMOS JONES JR 
* TENTATIVE RULING: * 
 

 Defendant’s demurrer is overruled.  Defendant demurs because he denies the 

allegation in the complaint that he had prior knowledge of the dog’s behavior.  However, a 

demurrer admits the allegations in the complaint.   (See Blank v. Kirwan (1985) 39 Cal.3d 311, 

318.)  Therefore it is not the proper procedure to use to claim the facts in the complaint are 

untrue.   

Defendant already filed an Answer on July 19, 2017.  He shall provide a copy of it to 
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plaintiff’s counsel if she does not already have one.  However, the court disagrees with plaintiff’s 
assertion that an unrepresented party is prohibited from personally serving pleadings in a 
lawsuit after the complaint or that the attempted service of the Answer on July 20, 2017 was 
improper.  (See Opp. At 2:22; 3:18; see also CCP § 1010 (“Notices and other papers may be 
served . . . in the manner provided in this chapter, when not otherwise provided by this code”).     
The only document that parties are barred from serving is the summons.   (CCP § 1016 (“The 
foregoing provisions of this chapter do not apply to the service of a summons, or other process, 
or of any paper to bring a party into contempt”; CCP § 418.10  “A summons may be served by 
an person who is at least 18 years of age and not a party to the action”). 

 
Plaintiffs’ request for an award of costs and attorney’s fees is denied. 

 

  

12.  TIME:  9:00   CASE#: MSL16-03654 
CASE NAME: NORTHERN VS LYON 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY GREGORY K LYON 
* TENTATIVE RULING: * 
 
 Continued to October 26, 2017 at 9:00 a.m. per stipulation of counsel. 

  

13.  TIME:  9:00   CASE#: MSL16-03654 
CASE NAME: NORTHERN VS LYON 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Continued to October 26, 2017 at 9:00 a.m. per stipulation of counsel. 

  

14.  TIME:  9:00   CASE#: MSL17-01654 
CASE NAME: DEPT STORES VS. FOX 
HEARING ON MOTION TO/FOR JUDGMENT ON THE PLEADINGS FILED BY 
DEPARTMENT STORES NATIONAL BANK 
* TENTATIVE RULING: * 
 
Appear. 

ADDON 
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15.  TIME:  9:00   CASE#: MSC16-01913 
CASE NAME: HELLMAN VS. GARCIA 
HEARING ON FURTHER CASE MANAGEMENT 
* TENTATIVE RULING: * 
 
 
Appear. 
 

16.  TIME:  9:00   CASE#: MSC16-01913 
CASE NAME: HELLMAN VS. GARCIA 
HEARING ON ORDER TO SHOW CAUSE WHY THE CASE SHOULD NOT BE DISMISSED/ 
SANCTIONS FOR PLTF’S COUNSELS FAILURE TO APPEAR AT CMC 8/15/17. 
 
* TENTATIVE RULING: * 
 
Appear. 
 
 

 


